The only named Complainant in KENT 82-103-D, which is
brought by the union on behalf of all laid off Peabody em-
ployees, Eastern Division, is James Rowe.  The union's
motion in opposition to the operator's motion to strike
admits Mr. Rowe is not a laid off miner (p, 7-8, UMW s
Opposition to Motion to Dismiss) .  At the time suit was
filed, Mr. Rowe was employed by the union but as of December
30, 1982, he had returned to his job at a Peabody surface
mine.  The union argued in its motion that since Mr. Rowe is
a miner at a Peabody mine, he will be subjected to all Pea-
body policies, including the policy at issue in this case.
Following the union's rationale, every active Peabody
employee would be a party to this suit, although they do not
fall within the class of laid off employees , as delineated
by the union itself.

Assuming the union's description of Mr. Rowe's present
status is correct, it does not provide a basis upon which he
can serve as a representative of the specified class.
Rule 23 requires that a class representative be a part of
the class and possess the same interest and suffer the same
injury as the class members.  E. Texas Motor Freight System,
Inc. v. Rodriguez, 431 U.S. 395 (1977) .  Mr. Rowe cannot
qualify as a representative of the class merely because he
worked in the Union Safety Division where his duties were
concerned with improving the health and safety of union
members.  His job duties at the union, even if they had
continued, would not put him in the situation of a laid off
employee.  Since Mr. Rowe was not a laid off miner, he could
not have the same interest nor did he suffer the same
injury as the putative class.  Mr. Rowe must be stricken as
a representative example of the class of laid off employees.

Moreover, the union itself cannot adequately and fairly
represent either Category II or Category III complainants.
In its motion to oppose the operator's motion to dismiss,
the union asserts that because it "is an organization whose
very purpose is to protect the interests of the miners it
represents," it will fairly represent the interests of the
class (pp. 7-8, UMW's Opposition to Motion to Dismiss),
However, the dilemma of union's counsel in trying to decide
what kind of relief to seek demonstrates the inability of
the union to represent the diverse and conflicting interests
of all members of the bypassed class.  Union counsel could
not decide whether to seek reinstatement of bypassed miners
since such action could require "bumping" a union member
with less seniority (Tr. 80-82, Hearing October 13, 1983).
In Airline Stewards & Stewardesses Ass'n Local 550 TWU, AFL-
CIQ, v. American Airlines, 490 F.2d. 636 (7th Gir. 1973) the
court held that a labor union, presumably largely under
control of present employees, is not a proper representative
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